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Legal Disclaimer

This presentation is solely for educational purposes and 
provides only a general description of various regulatory 
requirements.  For a complete description, please 
consult the relevant federal and state regulatory statutes. 
Nothing in this presentation constitutes legal advice and 
you should not legally rely on any information provided y g y y y p
in this presentation. We make no warranty, express or 
implied, with respect to such information and disclaim all 
liability resulting from any use or reliance of this 
information.  
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Legislation, Regulation, Enforcement, 
and Guidance Documents 

All play different roles in changing behavior

RCRA (Resource Conservation & Recovery Act): 

Legislation established the legal basis for the 
definition and management of solid waste and 
hazardous wastehazardous waste

Regulation defined the specific categories of 
hazardous waste and management 
requirements

Enforcement ensures that the regulations are 
followed by the regulated community 

Copyright 2010 WMHS, Inc. 
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Legislation: Enabling vs Enforcement

Legislation can enable best practices to occur

Amendment to the CSA

Minnesota legislation enabling additional 
parties to have possession of prescription 
drugs for the purpose of disposaldrugs for the purpose of disposal

Legislation can also break new ground

Illinois law prohibiting drain disposal of solid 
dosage forms of drugs

Enforcement can provide a strong argument for 
compliance

Copyright 2010 WMHS, Inc. 

Rx Waste: Businesses vs Consumers

Businesses (hospital, clinics, surgery center, etc.):

Already regulated under RCRA

Enforcement highly variable depending on EPA region and state

Early Leaders: MN, FL, EPA Regions 1 and 2

Consumers: Consumers: 

Not regulated

EPA and TCEQ exempt consumer-generated Rx hazardous waste 
from regulation

Lack of DEA regulation forms a barrier

Long term care facilities, other residential treatment 
centers: business or household?

Copyright 2010 WMHS, Inc. 

Legislation/Regulation/Guidance/ 
Enforcement Affecting Healthcare 

Businesses

Water Quality Investment Act

Water Protection & Reinvestment Act

Potential regulation of pharms in drinking waterote t a egu at o o p a s d g wate

2010 Effluent Guidelines

Addition of hazardous pharmaceutical waste to 
the Universal Waste Rule 

Increased state and EPA enforcement of RCRA

Copyright 2010 WMHS, Inc. 
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EPA May Regulate Pharms in 
Drinking Water

104 chemicals being considered for possible 
regulation under the Safe Drinking Water Act

Pharmaceuticals considered for the first time

Several estrogens included:

di l   hi l di l  lestradiol, estrone, ethinyl estradiol, mestranol

Also erythromycin (antibiotic) & nitroglycerin 
(cardiac)

Collection and evaluation will take years (2013) 
but could result in drinking water standards for 
drugs

http://www.pharmecology.com/pedd/jsp/static/a6_news_alert.jsp

Copyright 2010 WMHS, Inc. 

State of Illinois Bans Drain 
Disposal of Drugs

Safe Pharmaceutical Disposal Act, Aug. 10, 2009

Prohibits the disposal of solid dosage forms into wastewater 
systems by any healthcare provider, including hospitals, 
long term care, hospice, and home health organization

IV   l d d   i  f l li id  IVs are excluded; no mention of oral liquids 

Provides for an exclusion for Schedule II drugs for long term 
care facilities

Took effect January 1, 2010

http://www.pharmecology.com/pedd/jsp/static/a6_news_20
090826.jsp

Copyright 2010 WMHS, Inc. 

NY Fines Send Shock Waves

New York Office of Attorney General cites 2 
hospitals, 3 nursing homes for inappropriate 
disposal of drugs. Including flushing and 
hazardous waste violations

More inspections on the horizonMore inspections on the horizon

Precedent-setting action draws national 
attention to pharmaceutical waste 
management practices

http://www.ag.ny.gov/media_center/2010/jan
/jan12a_10.html

Copyright 2010 WMHS, Inc. 
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EPA Proposal to Add Pharmaceuticals
to Universal Waste Rule

Federal Register publication Dec 2, 2008 – Comments were due March 4, 
2009 

http://www.epa.gov/fedrgstr/EPA-WASTE/2008/December/Day-
02/f28161.htm

Information: 
http://www epa gov/epawaste/hazard/wastetypes/universal/pharhttp://www.epa.gov/epawaste/hazard/wastetypes/universal/phar
m.htm

Proposed UWR only applies to drug waste that meets the definition of RCRA 
hazardous waste

Only intended for healthcare-type generators, not manufacturers

Intent to streamline pharmaceutical waste management and encourage 
consumer take-back programs

Estimated Summer, 2011for federal enactment; states may or may not adopt

Copyright 2010 WMHS, Inc. 

RCRA and Universal Waste

““Universal Waste” is a subset of 
RCRA hazardous waste.

Federal EPA: Batteries, Federal EPA: Batteries, 
Pesticides, MercuryPesticides, Mercury--
containing devices,containing devices,
Lamps (bulbs)Lamps (bulbs)

Universal WasteUniversal Waste
Federal RCRA 
Hazardous 
Waste (includes 
some 
pharmaceuticals)

Lamps (bulbs) Lamps (bulbs) 

FL, MI: FL, MI: RCRA RCRA 
PharmaceuticalsPharmaceuticals

Copyright 2010 WMHS, Inc. 

Impact of Universal Waste 
Regulations

Applies ONLY to 4% of drugs in the marketplace 
that are RCRA hazardous waste… does not 
address other 96% of drugs.

Brings attention to the industry regarding the 
proper disposal of pharmaceutical waste.

Copyright 2010 WMHS, Inc. 
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Specific Benefits of Adding 
Pharmaceuticals to UWR

Hazardous pharmaceutical waste would no 
longer contribute to the generator size 

Storage time limits would increase to one year  
total, allowing more time in storage 
accumulation area

Copyright 2010 WMHS, Inc. 

Economic Impact

Suggested practice of managing all Rx waste as 
universal waste

Fee differential as large as 5x to 10x between 
medical incineration and RCRA hazardous 
waste incineratorwaste incinerator

RMW: $.19/lb - $.50/lb
RCRA: $.95/lb - $4.95/lb

Copyright 2010 WMHS, Inc. 

Legislation/Regulation/Guidance/ 
Enforcement Affecting Consumer 

Take-back Efforts

FDA Guidance: 

Options include rendering non-recoverable and 
disposing in kitty litter 

Controversial “flush list” for highly toxic controlled Controversial flush list  for highly toxic controlled 
substances

http://www.fda.gov/Drugs/ResourcesForYou/Consumer
s/BuyingUsingMedicineSafely/EnsuringSafeUseofMedici
ne/SafeDisposalofMedicines/ucm186187.htm

Copyright 2010 WMHS, Inc. 
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Pending Legislation to Amend the 
Controlled Substances Act

Safe Drug Disposal Act of 2009 
Introduced into the House on February 25, 2009: HR 1191
Introduced into the Senate on June 24, 2009: S 1336
To amend the Controlled Substances Act to provide for the disposal of 

controlled substances by ultimate users and care takers through State 
take-back disposal programs

To amend the Federal Food, Drug and Cosmetic Act to prohibit 
recommendations on drug labels for the disposal by flushing

Secure &  Responsible Drug Disposal Act of 2009
Introduced into the House on March 5, 2009: HR 1359
Introduced into the Senate on June 18, 2009: S. 1292
To amend the Controlled Substances Act to direct DEA to issue federal rules 

governing consumer take-back programs

Copyright 2010 WMHS, Inc. 

Minnesota Bill Passed to Broaden Legal 
Possession of Non- DEA Rx Drugs for Disposal

HF 1217 – passed House and Senate April 2010

1 A bill for an act

1.2relating to health; expanding categories of 
persons allowed to possess legend and 
1 3nonprescription drugs to include those 1.3nonprescription drugs to include those 
disposing of them

Enables counties and their designees to be in 
possession of legend and OTC drugs for the 
purpose of disposal

Must still comply with DEA regulations

Copyright 2010 WMHS, Inc. 

Summary: Healthcare Facilities

Regulations already exist requiring proper 
identification, segregation and disposal of 
RCRA hazardous pharmaceutical waste

Enforcement has not been consistent at the state 
or EPA regional levelor EPA regional level

Decision needed regarding long term care and 
other residential treatment facilities (business 
or household)

Guidance in process on disposal of non-RCRA 
drug waste

Copyright 2010 WMHS, Inc. 
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Summary: Consumer Take-back 
Scenarios

Continue to be hampered by DEA regulations 

Need amendment of Controlled Substances Act

Some confusion in recent press releases 
regarding ability to include controlled 
substancessubstances

Need to work with State Board of Pharmacy, 
others, to insure that state enables possession 
of “legend” drugs (Rx only) by relatives, waste 
vendors, and other involved parties. 

Need consistent funding – Product Stewardship 
Legislation? 

Copyright 2010 WMHS, Inc. 

RCRA and E-waste

Generally not defined under RCRA. Under the 
Resource Conservation and Recovery Act
(RCRA), e-waste is not an official category of 
waste like hazardous waste or universal waste. 
However, that does not mean that e-waste is ,
unregulated; in fact, much of it is regulated 
since certain components of many electronic 
products contain materials (e.g., lead, 
cadmium) that render them hazardous under 
RCRA, depending on their condition and 
density.

Copyright 2010 WMHS, Inc. 

RCRA and E-waste

Businesses required to recycle.

Consumer situation varies by state.

Copyright 2010 WMHS, Inc. 
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E-Waste

Take-back laws:

http://www.electronicstakeback.com/legislation/
Compare_state_laws_chart.pdf

Questions?

Contact information:

Jeff Gloyd, MPH

Manager, Community Programs

1021 Main Street

Suite 1070

Houston, TX 77002  

713-202-3469 (cell)

jgloyd@wm.com
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Brief Comparison of State Laws on Electronics Recycling    
Updated May 4, 2010 
 

State 
Date Law 
Signed 

Program 
Collection  
Start Date 

Scope of Products 
Covered 

Who Gets 
Free 
Recycling? 

Who Pays 
Language on 
Toxics? 

Goals or 
targets for 
collection 

Includes 
Ban on 
Prison 
Labor? 

Includes 
Disposal 
Ban? 

Link to Bill 
or Law 

States with Producer Responsibility Laws   

Connecticut  July 6, 
2007 

July 1, 2009 
start up 
delayed, 
pending 
approval of 
Rules. Est. 
start now 
June 2010 

TVs, monitors, personal 
computers, laptops 

Consumers 
or any 
resident 
dropping off 
7 or fewer 
products at 
once 

Return Share. 
Municipalities 
arrange for 
collection and 
transportation to 
recyclers, Recyclers 
bill the 
manufacturers 

No  State will 
establish  
statewide 
collection 
goals by Oct 
2010 

No  Yes  
effective 
Jan 2011 
 

Link to bill
 
Link to 
State site. 

Hawaii  July 2008 
 
Bill to 
add TVs 
in 2009. 

Jan 2, 2010  Computers, monitors, 
laptops, printers 
covered now. NOT TVs.
Bill to add TVs passed 
legislature, awaiting 
governor signature. 

Consumers, 
businesses, 
non‐profits. 
government 

Manufacturers 
must establish plans 
to collect and 
recycle their 
products. 

No  No  No  No  Link to bill
 
Link to bill 
pending 
to add TVs

Illinois  Sept  17 
2008 

Jan 1, 2010  Scope for figuring  mfgr 
obligation: 
Computers, laptops,  
TVs, monitors, printers.
 
Scope for free 
collection: TVs, 
monitors, laptops,  
desktops, mobile 
phone, computer cable, 
keyboard, mouse, fax,  
MP3 player, PDA, video 
game console, VCR, 
DVD player, zip drive 
and scanner 

Consumers  Overall statewide 
goal is a return 
share goal 
(increased up to 
10% over previous 
year goal.)  
Converting the 
statewide goal into 
company 
obligations is based 
on market share for 
TV companies & 
return share for IT 
companies. 

Disclosure.  
Companies 
must disclose 
whether their 
products are 
ROHS 
compliant. 

Statewide 
goals  

Yes  Yes, 
starting 
2012 

Link to 
law 

Indiana  May 13, 
2009 

April 1, 
2010 
 
Program 
year is April 
– March. 

Scope for figuring  mfgr 
obligation: video 
display devices (TVs, 
monitors, laptops).  
 
Scope for free 
collection: TVs, 
monitors, laptops,  
desktops, printers, 
keyboards; fax 
machines; VCR and 
DVD players 

Households, 
public 
schools, 
small 
business 
<100 
employees 

Market share. 
Producers pay for 
collection, 
transportation, and 
recycling, meeting 
goals based on 
market share of 
video display 
devices sold. 

Disclosure 
Companies 
must report 
on display 
devices  sold  
exceeding the 
maximum 
ROHS levels 
toxics 

Manufactur‐ 
ers must 
recycle 
amount equal 
to 60% of 
what they sold 
by weight in 
previous year. 
Penalties for 
not reaching 
goals start in 
year 3. 

No  Yes, 
starting 
2011 

Link to 
law 

Maine  2004 
 
Modified 
2009. 

January 
2006 

TVs, monitors, Laptops. 
Doesn’t cover CPUs 
unless attached to 
monitors. 

Households 
only 

Producers pay for 
transport & 
recycling, some 
collection costs. 
Municipalities pay 
for some collection 
costs. IT co’s split 
costs by return 
share. TV co’s split 
costs by market 
share (as of 2010) 

No  No  No  Yes  Link to 
chaptered 
law 
 
Link to 
2009 
update 
law. 

Maryland  2005  Jan 2006 
Ends 2010 

Monitors, computers 
(CPUs), laptops. 
Televisions were 
added in 2007. 

Not specified  Manufacturers pay 
fees to State. State 
funds reimburse 
Counties who pay 
for recycling via 

No  No  No  No  Link to 
original 
bill 
Link to  
program 

http://www.cga.ct.gov/2007/ACT/PA/2007PA-00189-R00HB-07249-PA.htm
http://www.ct.gov/dep/cwp/view.asp?A=2714&Q=397482
http://www.capitol.hawaii.gov/session2008/Bills/SB2843_CD1_.pdf
http://www.capitol.hawaii.gov/session2009/lists/measure_indiv.aspx?billtype=HB&billnumber=1809
http://www.ilga.gov/legislation/publicacts/95/PDF/095-0959.pdf
http://www.in.gov/legislative/bills/2009/HE/HE1589.1.html
http://janus.state.me.us/legis/statutes/38/title38sec1610.html
http://www.mainelegislature.org/legis/bills/bills_124th/billtexts/SP042802.asp
http://mlis.state.md.us/2005rs/bills/hb/hb0575t.pdf
http://www.mde.state.md.us/Programs/LandPrograms/Recycling/SpecialProjects/ecycling.asp
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State 
Date Law 
Signed 

Program 
Collection  
Start Date 

Scope of Products 
Covered 

Who Gets 
Free 
Recycling? 

Who Pays 
Language on 
Toxics? 

Goals or 
targets for 
collection 

Includes 
Ban on 
Prison 
Labor? 

Includes 
Disposal 
Ban? 

Link to Bill 
or Law 

grants. This is a 
modest 5 year pilot 
program. 

website 

Michigan  Dec 26, 
2008 

April 1, 
2010 

Computers, monitors, 
TVs, laptops 

Consumers, 
small 
business 
dropping off 
7 or fewer 
units per day 

Producers pay for 
collection, 
transportation, and 
recycling, but no 
level of service is 
mandated. 

None  TV companies 
have non ‐
binding goal of 
60% by weight 
of what 
company sold 
in prev year 

Yes  
(in SB 
898) 

No – will 
be studied 

Link to bill
Link to  
898 

Minnesota  May 8, 
2007 
 
Revised 
in 2009. 

August 2007  Scope for figuring  mfgr 
obligation: video 
display devices (TVs, 
monitors, laptops).  
 
Scope for free 
collection: TVs, 
monitors, laptops,  
desktops, printers, 
keyboards; fax 
machines; and DVD 
players 

Consumers  Market share. 
Producers pay for 
collection, 
transportation, and 
recycling. 

Disclosure 
Companies 
must report 
on display 
devices  sold 
to households 
if they exceed 
the maximum 
ROHS levels 
for lead, 
mercury, 
cadmium, 
hexavalent 
chromium, 
(PBBs),(PBDEs)

Year 1: 
Manufacturer
s must recycle 
amount equal 
to 60% of 
what they sold 
by weight in 
previous year 
 
Year 2+: 80% 
of previous 
year sales 

Yes, 
except 
for non‐
profit 
refurbish
‐ment 
and 
reuse 
activities 

Was 
already in 
place 

Link to bill
 
Link to 
2009 
update 

Missouri  Jun 16, 
2008 

Plans due 
July 1, 2010. 
Collection 
starts after 
that. 

Desktops, laptops, 
monitors, but NOT 
televisions 

Consumers   Producers pay for 
collection, 
transportation, and 
recycling, but no 
level of service is 
mandated. 

No  No  No  No  Link to bill 

New Jersey  Jan 15, 
2008 
Revision 
signed 
Jan 2009. 

Jan 1, 2011 
 
New 
legislation 
delayed 
start date 
from 2010 
to 2011 

TVs, monitors, personal 
computers, laptops 

Consumers 
and small 
business (50 
or less 
employees) 

Return share. 
Producers pay for 
collection, 
transportation, and 
recycling. TV 
companies assign 
costs of collective 
return share via 
market share. 

Must be ROHS 
compliant on 
heavy metals. 

Law directs 
state agency 
to set goals by 
Jan 2011. 

Yes  Yes as of 
Jan 1, 
2011. 
 
 

Link to bill 

New York City  4/1/08  7/1/2009 
Delayed by 
lawsuit by 
industry. 

Computers, TVs, 
monitors, laptops, 
printers, keyboards, 
mice 

Everyone – 
consumers, 
business, etc.

Market Share. 
Producers must 
collect and recycle 
products. 

No  Yes. Collection 
goals based on 
market share: 
2012: 25% 
2015: 45% 
2018: 65% 

No  Yes, as of 
July 1, 
2010 

Link to 
bills: 
Int728 
Int 729 

North Carolina  Aug 31, 
2007 

Jan 1, 2010 
 
(2008 law 
delayed 
start till 
2010) 

2007 law: Desktops, 
laptops, monitors, 
keyboards, mice 
2008 law added 
televisions  and 
delayed start by 1 year.
 
In 2011, the State will 
look at adding printers 
to the scope. 

Not specified  Producers must pay 
for transportation 
from collection sites 
(run by govt, 
retailers, or non‐
profits) as well as 
recycling costs.  
They don’t pay for 
collection. Market 
share for TV co’s. 
Return share for IT 
companies. 

No  No  No  Yes, landfill 
and 
incinerator 
ban as of 
Jan 2012 

Link to  
2007 bill. 
 
Link to 
2008 bill 
that 
added TVs
HB819 
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State 
Date Law 
Signed 

Program 
Collection  
Start Date 

Scope of Products 
Covered 

Who Gets 
Free 
Recycling? 

Who Pays 
Language on 
Toxics? 

Goals or 
targets for 
collection 

Includes 
Ban on 
Prison 
Labor? 

Includes 
Disposal 
Ban? 

Link to Bill 
or Law 

Oklahoma  5/13/08  Jan 1, 2009  Desktops, laptops, 
monitors, but NOT 
televisions 

Consumers   Producers pay for 
collection, 
transportation, and 
recycling, but no 
level of service is 
mandated. 

No  No  No  No  Link to bill 

Oregon  June 7, 
2007 

Jan 1, 2009  TVs, monitors, personal 
computers, laptops 

Households, 
small 
businesses, 
small non‐
profits and 
anyone 
dropping off 
7 items or 
less to 
collection 
points 

Producers pay for 
collection, 
transportation, and 
recycling. 
TV companies 
assign costs of 
collective return 
share via market 
share. 

No  No  No  Yes  Link to bill 

Rhode Island  June 27, 
2008 

Feb 1, 2009  Computers, laptops, 
monitors, televisions 

Households 
or public and 
private 
elementary 
& secondary 
schools  

Producers pay for 
collection, 
transportation, and 
recycling 

Must disclose 
video display 
devices sold 
that exceed 
ROHS levels. 

No  Yes  Yes, as of 
Jan 31, 
2009. 

Link to bill 

Texas  June 15, 
2007 

Sept 1, 2008  Desktops, laptops, 
monitors, but NOT 
televisions 

Consumers  Producers pay for 
collection, 
transportation, and 
recycling, but no 
level of service is 
mandated. 

No  No  No.  No  Link to bill 

Vermont  Apr 21, 
2010 

July 1, 2011  Computers, monitors, 
computer peripherals, 
printer, or 
televisions 

Household, 
charity, or 
school 
district or  
small 
business 
(<11 emps)  

Combines market 
share goals and 
convenience 
requirements.  
Must have 3 
sites/county plus 1 
site in every city of 
10,000 or more. 
 

No  Yes, sets per 
capita goal for 
collection, as 
well as 
convenience 
requirements. 

No  Yes as of 
Jan 1, 2011

Link to 
law. 

Virginia  March 
11, 08 

July 1, 2009  Desktops, laptops, 
monitors, but NOT 
televisions 

Consumers  Producers pay for 
collection, 
transportation, and 
recycling, but no 
level of service is 
mandated. 

No  No  No  No  Link to bill 

Washington  March 
2006 

January 
2009 

TVs, monitors laptops, 
and desktop computers

Consumers, 
charities, 
small 
businesses, 
schools 
and small 
governments
. 

Producers pay for 
collection, 
transportation, and 
recycling. 
Return share.  

No  No, but 
specifies 
collection sites 
in each county 

Yes  Not in bill, 
but some 
counties 
have 
passed 
bans 

Link to bill 
as signed 
by 
Governor 

West Virginia  4/1/08  January 
2009 

TVs, monitors laptops, 
and desktop computers

Consumers  Producers pay 
registration fee of 
$10K if they have 
no takeback 
program, or $3k if 
they do. 

No  No  No  no  Link to bill 

http://webserver1.lsb.state.ok.us/2007-08bills/SB/SB1631_ENR.RTF
http://www.leg.state.or.us/07reg/measures/hb2600.dir/hb2626.en.html
http://www.rilin.state.ri.us/BillText/BillText08/HouseText08/H7880A.htm
http://www.capitol.state.tx.us/tlodocs/80R/billtext/html/HB02714F.htm
http://www.leg.state.vt.us/docs/2010/Acts/ACT079.pdf
http://leg1.state.va.us/cgi-bin/legp504.exe?081+ful+CHAP0541
http://www.leg.wa.gov/pub/billinfo/2005-06/Pdf/Bills/Session%20Law%202006/6428-S.SL.pdf
http://www.legis.state.wv.us/Bill_Text_HTML/2008_SESSIONS/RS/BILLS/SB746%20SUB1%20enr.htm
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State 
Date Law 
Signed 

Program 
Collection  
Start Date 

Scope of Products 
Covered 

Who Gets 
Free 
Recycling? 

Who Pays 
Language on 
Toxics? 

Goals or 
targets for 
collection 

Includes 
Ban on 
Prison 
Labor? 

Includes 
Disposal 
Ban? 

Link to Bill 
or Law 

Wisconsin  10/23/09  Jan 2010  Scope for figuring  mfgr 
obligation: video 
display devices (TVs, 
monitors, laptops), 
printers 
 
Scope for free 
collection: TVs, 
monitors, laptops,  
desktops, printers, 
keyboards; fax 
machines; DVD players, 
VCRs 

Consumers 
(Households) 

Producers pay for 
collection, 
transportation, and 
recycling based on 
their market share. 
Goal is 80% by 
weight of products 
sold to households 
and schools 3 years 
previous. 

Yes, 
manufacturers 
must declare 
which 
products they 
sell that do 
and do not 
comply with 
ROHS 
directive. 

Yes  Yes  Yes as of 
Sept 1, 
2010 

Link to bill 

States with Consumer Fee (Advanced Recycling Fee) Laws 
California  Sept 25, 

2003 
January 
2005 

TVs and Monitors only. 
Portable DVDs added 
2006.  NOT CPUs or 
other products. 
 

All owners – 
consumer 
and business 

Consumers pay a 
fee at purchase. Fee 
money goes to 
state, used to 
reimburse recyclers 
and collectors. 

Comply with 
RoHS Directive 
on heavy 
metals. 
Companies 
can’t sell 
laptops, 
monitors, TVs, 
portable DVD 
players that 
exceed RoHS 
levels for 
Lead,Mercury, 
Cadmium, and  
Hex.chromium
. 

Bill set goal to 
eliminate 
electronic 
waste 
stockpiles and 
legacy devices 
by December 
31, 2007 

No  Was 
already in 
place 

Link to 
main page 
for CA 
system 

 
For more detailed comparisons of these bills, go to: 
http://www.electronicstakeback.com/legislation/Detailed%20State%20Law%20Comparison%20ALL.pdf 

http://www.legis.state.wi.us/2009/data/acts/09enSB0107.pdf
http://www.ciwmb.ca.gov/Electronics/
http://www.electronicstakeback.com/legislation/Detailed%20State%20Law%20Comparison%20ALL.pdf
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Outline

• Background to definition of “solid waste”
►Recycled materials
►Everything else

• Three “deRCRAlation” actions by the Bush EPA
• Recent action on coal combustion products by the Obama

2 |  © 2010 Seyfarth Shaw LLP

• Recent action on coal combustion products by the Obama 
EPA

• Some thoughts on the future of RCRA

WASTE – IN GENERAL

•Cradle-to-grave regulation of 
hazardous waste
•Concept of “discard”
•Encourage recycling and reduction
•Listed and characteristic wastes 
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•Some things excluded from 
definition of solid waste and 
hazardous waste
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40 C.F.R. § 261.2

• Solid waste » hazardous waste
• (a)(1) A solid waste is any discarded material that is not 

excluded under §261.4(a) or that is not excluded by a 
variance granted under §§260.30 and 260.31 or that is not 
excluded by a non-waste determination under §§260.30 and 
260 34
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260.34.
• (2)(i) A discarded material is any material which is:

►(A) Abandoned, as explained in paragraph (b) of this section; or
►(B) Recycled, as explained in paragraph (c) of this section; or
►(C) Considered inherently waste-like, as explained in paragraph (d) of 

this section; or
►(D) A military munition identified as a solid waste in §266.202.

Focus on “recycled materials”

Use constituting 
disposal 

(§261.2(c)(1))

Energy 
recovery/fuel 
(§261.2(c)(2))

Reclamation (261.2(c)(3)), 
except as provided in 

§§261.2(a)(2)(ii), 
261.4(a)(17), 261.4(a)(23), 

261.4(a)(24), or 
261.4(a)(25)

Speculative 
accumulation 
(§261.2(c)(4))

1 2 3 4
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Spent Materials (*) (*) (*) (*)

Sludges (listed in 40 CFR Part 261.31 or 261.32) (*) (*) (*) (*)

Sludges exhibiting a characteristic of hazardous waste (*) (*) — (*)

By-products (listed in 40 CFR 261.31 or 261.32) (*) (*) (*) (*)

By-products exhibiting a characteristic of hazardous waste (*) (*) — (*)

Commercial chemical products listed in 40 CFR 261.33 (*) (*) — —

Scrap metal other than excluded scrap metal (see 261.1(c)(9)) (*) (*) (*) (*)

Focus on “recycled materials” (cont.)

• (e) Materials that are not solid waste when recycled. (1) 
Materials are not solid wastes when they can be shown to be 
recycled by being:

• (i) Used or reused as ingredients in an industrial process to 
make a product, provided the materials are not being 

l i d
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reclaimed; or
• (ii) Used or reused as effective substitutes for commercial 

products; or
• (iii) Returned to the original process from which they are 

generated, without first being reclaimed or land disposed. The 
material must be returned as a substitute for feedstock 
materials. 
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Focus on “recycled materials” (cont.)

• (2) The following materials are solid wastes, even if the 
recycling involves use, reuse, or return to the original process 
(described in paragraphs (e)(1) (i) through (iii) of this section):

• (i) Materials used in a manner constituting disposal, or used to 
produce products that are applied to the land; or
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produce products that are applied to the land; or
• (ii) Materials burned for energy recovery, used to produce a 

fuel, or contained in fuels; or
• (iii) Materials accumulated speculatively; or
• (iv) Materials listed in paragraphs (d)(1) and (d)(2) of this 

section.

Focus on “recycled materials” (cont.)

• “Recycled” means used, reused, or reclaimed 
• A material is “reclaimed” if it is processed to recover a usable 

product or if it is regenerated 
• A material is “used or reused” if it is either:

►(i) Employed as an ingredient (including use as an intermediate) in an 
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( ) p y g ( g )
industrial process to make a product  . . . However, a material will not 
satisfy this condition if distinct components of the material are 
recovered as separate end products (as when metals are recovered 
from metal-containing secondary materials); or

►(ii) Employed in a particular function or application as an effective 
substitute for a commercial product (for example, spent pickle liquor 
used as phosphorous precipitant and sludge conditioner in wastewater 
treatment).

Let’s play “Is it a solid waste?”

• Any mixture of domestic sewage and other wastes that passes through a 
sewer system to a publicly-owned treatment works for treatment 
►Exempt under 261.4(a)(1)(ii)

• Household waste
►Exempt under 261.4(b)(1)
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• Fly ash waste, bottom ash waste, slag waste, and flue gas emission 
control waste, generated primarily from the combustion of coal or other 
fossil fuels 
►Exempt under 261.4(b)(4)

• Distillation bottoms from one process used as feedstock in another 
process
►Exempt under 261.1(c)(5)(i)
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Three “deRCRAlation” actions by the Bush EPA

• Revised Definition of Solid Waste on October 30, 2008 
(effective December 29, 2008)

• Emissions-comparable fuels rule on December 19, 2008 
(effective January 20, 2009) 

• Advanced Notice of Proposed Rulemaking (“ANPRM”) on

10 |  © 2010 Seyfarth Shaw LLP

• Advanced Notice of Proposed Rulemaking ( ANPRM ) on 
Solid Wastes Burned for Energy Recovery dated January 2, 
2009

Definition of Solid Waste

• Two purposes
► Delete certain hazardous secondary materials being reclaimed from 

definition of “solid” wastes 
► Clarify and encourage “legitimate recycling”

• Examples of hazardous secondary materials being reclaimed 
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p y g
(instead of discarded)
► metal-bearing materials (sludges and catalysts) » metals recovery
► organic liquids » solvents

Definition of Solid Waste (cont.)

• Effective immediately in EPA-administered States (Alaska and Iowa)
• In authorized States, it depends

►So far, only Pennsylvania, New Jersey and Idaho
►Since the Rule eliminates specific requirements, States are not required to 

adopt
►EPA “strongly encourages” adoption
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►EPA strongly encourages  adoption
• In response to Earth Justice/Sierra Club petition, the EPA announced on 

May 5, 2009 that it will seek comment on whether to revise (but not repeal) 
the rule
►June 30, 2009 public meeting, and July 14 comment deadline
►On July 21, EPA announced review of Environmental Justice Impact

• http://www.epa.gov/epawaste/hazard/dsw/statespf.htm
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Definition of Solid Waste (cont.)

• Two self implementing exclusions (with notice to EPA) and a 
case-by-case exclusion process 

• First -- Generated and reclaimed under control of the 
generator  
► Not speculatively accumulated
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► Handled and contained properly
► It is not otherwise subject to special management conditions under 

261.4(a) [e.g., cathode ray tubes], is not a spent lead acid battery, and 
is not K171 or K172 [hydrotreating and hydrorefining catalysts]

► The reclamation of the material is “legitimate”
• Where? Either on-site, off-site by the same owner, or under a 

tolling agreement

Definition of Solid Waste (cont.)

• Second -- Transporting to an off-site reclaimer or intermediate 
is OK, too
► Generator must conduct and certify due diligence 

Initially
At least every three years thereafter
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Based on “reasonable efforts” (with questions provided)
► Special contractual arrangements required 
► Transport correctly, and keep records for three years 
► Not speculatively accumulated
► Facility must demonstrate financial assurance

Definition of Solid Waste (cont.)

• Notice to EPA
► Original notice
► Every even number year thereafter (March 1)
► Within 30 days if activity ceases

• Non-waste determinations
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Non waste determinations 
► For certain hazardous secondary materials only

Reclaimed in a continuous industrial process
Indistinguishable from a product or intermediate

► Must satisfy specific criteria
► Existing exclusions unaffected
► Final decision after considering public comments
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Definition of Solid Waste (cont.)

• When are recycling activities legitimate?
► Must provide a useful contribution to the recycling process
► Must result in a valuable new intermediate or final product
► Also consider: 

How is it managed? 
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Are toxic constituents significantly greater?

• Specific criteria listed for each factor
• Supposedly the same as the existing factors for “sham” 

recycling

Definition of Solid Waste (cont.)

• Greater regulatory flexibility for legitimate recycling
• Still, the rule puts a heavy burden on the generator 

► Additional regulatory requirements/liabilities
► Burden to show legitimate recycling
► Due diligence burden for off-site locations
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► Due diligence burden for off site locations
► Release could mean it is discarded and subject to full regulation as 

hazardous waste
► Non-waste determinations will take time and are very limited in scope

• In summary, not clear whether the rule will lead to more 
recycling

Definition of Solid Waste (cont.)

• Issues to be addressed in comments include:
► lack of definition or standards for “contained”
► whether “notice” should be prerequisite of exclusion 
► codifying the legitimacy factors for other existing exclusions
► whether all four legitimacy factors should be mandatory
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g y y
► alternatives to the transfer-based exclusion

• Until revised, these issues will make application of the 
exclusion even less certain
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Emissions-comparable fuels

• Comparable fuels exemption to RCRA definition of solid waste 
at 40 C.F.R. § 261.38 has been around for over ten years

• Expanded at 73 Fed. Reg. 77,954 to include “emissions 
comparable” fuels
► Similar emissions to fuel oil
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► Similar emissions to fuel oil
► Higher concentrations of oxygenates and hydrocarbons

• Challenged in Louisiana Environmental Action Network v. 
Jackson, D.C. Cir., No. 09-1105

• EPA announced on May 5, 2009 that the rule will be 
withdrawn in a new proposed rulemaking in November

• Proposed withdrawal sent to OMB on August 19, 2009

Emissions Comparable Fuels (cont.)

• Such materials are already burned in RCRA-regulated 
industrial furnaces and incinerators 

• So what would it have done?
► Exempt certain sludges and byproducts from hazardous waste 

regulation so TSD permit not necessary
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egu a o so S pe o ecessa y
► Apply new storage and management requirements

• The Agency generally considers secondary materials to be 
legitimate alternative fuels if they are handled as a valuable 
commodity, have meaningful heating value, and do not 
contain contaminants at a significantly higher level than 
traditional fuels.  73 Fed. Reg. at 54.

Emissions Comparable Fuels (cont.)

• Adds burdensome administration requirements
• Strict conditions on materials before they can qualify for the 

exemption, including feed rate limitations, minimum heating 
value, and monitoring of carbon monoxide concentrations in 
the stack gas
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the stack gas
• Most would be burned on-site (as is true of comparable fuels) 
• Could become hazardous waste if not properly managed 
• Many generators would have continued to send such material 

to RCRA-permitted facilities to avoid issues
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Solid Waste ANPR

• January 2, 2009 Advanced Notice of Proposed Rulemaking 
(“ANPRM”) involving non-hazardous materials that are solid 
waste

• In response to Court decisions involving emission standards 
promulgated under Sections 112 and 129 of the Clean Air Act
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promulgated under Sections 112 and 129 of the Clean Air Act
• Where materials are burned not to destroy them but as fuels 

or ingredients in a manufacturing process
• EPA identified five cases where secondary materials are not 

solid waste when combusted

Solid Waste ANPR (cont.)

• Traditional fuels
• Legitimate alternative fuels that have not been previously 

discarded
• Alternative fuels resulting from processing of discarded 

secondary materials
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secondary materials
• Secondary materials used as legitimate ingredients
• “Hazardous” secondary materials that are excluded from 

regulation under Subtitle C

Solid Waste ANPR (cont.)

• May be real help in encouraging reuse
►The statutory definition of “solid waste” is premised on the concept of 

“discarded material” 
►Burning material exempt from Subtitle C won’t be subject to state and 

local “incinerator” requirements 
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►Certain secondary materials are not solid wastes even when 
combusted because they are more like ingredients

• Will lower risks that burning as legitimate fuels or ingredients 
will be considered “reclamation”
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Recent action on coal combustion products

• Response to TVA release of wet ash from surface 
impoundment

• CCPs contain contaminants like mercury, cadmium and 
arsenic

• EPA Action was expected in January but proposal finally
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• EPA Action was expected in January, but proposal finally 
issued on May 5 

• EPA had twice before decided not to regulate CCPs as 
hazardous waste

• In proposal, renamed coal combustion “residuals” instead of 
“products”

Recent action on coal combustion products
(cont.)

• EPA had encouraged recycling of CCPs
• Coal Combustion Products Partnership at: 

http://www.epa.gov/osw/partnerships/c2p2/index.htm has two 
specific goals:
►Reduce adverse effects on air and land by increasing the use of coal
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►Reduce adverse effects on air and land by increasing the use of coal 
combustion products to 45 percent in 2011 from 31 percent in 2001. 

►Increase the use of CCPs as a supplementary cementitious material 
(SCM) in concrete by 50 percent, from 12.4 million tons in 2001 to 18.6 
million tons in 2011, thereby decreasing greenhouse gas emissions 
from avoided cement manufacturing by approximately 5 million tons 
each year. 

Recent action on coal combustion products
(cont.)

• Proposal contained two options for regulation
►Continue regulating under Subtitle D, but issuing guidance to the 

States
►Reclassify as hazardous “special” waste and regulate under Subtitle C

• The ash would be regulated as a hazardous waste only if it is 
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g y
destined for disposal in landfills and surface impoundments 

• Existing surface impoundments would be allowed to continue 
during an interim period with liners, but would eventually be 
phased out
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Coal Combustion Residuals - Key Differences 
Between Subtitle C and Subtitle D Options

SUBTITLE C SUBTITLE D

Effective Date: Timing will vary from state to state,  
as each state must adopt the rule 
individually-can take 1 – 2 years or 
more 

Six months after final rule is 
promulgated for most provision: 
certain provisions have a longer 
effective date

Enforcement: State and Federal enforcement Enforcement through citizen suits; 
States can act as citizens.
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Corrective Action Monitored by authorized States 
and EPA

Self-implementing

Financial Assurance Yes Considering subsequent rule using 
CERCLA 108 (b) Authority

Permit Issuance Federal requirement for permit 
issuance by States

No

Requirements for storage, 
including containers, tanks, and 
containment buildings

Yes No

Coal Combustion Residuals - Key Differences 
Between Subtitle C and Subtitle D Options

SUBTITLE C SUBTITLE D

Surface Impoundments built 
before rule is finalized

Remove solids and meet land 
disposal restrictions; retrofit with a 
liner within five years of effective 
date. Would effectively phase out 
use of existing surface 
impoundments

Must remove solids and retrofit 
with a composite liner or cease 
receiving CCRs within 5 years of 
effective date and close the unit

Surface Impoundments built Must meet Land Disposal Must install composite liners No
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Surface Impoundments built 
after rule is finalized

Must meet Land Disposal 
Restrictions and liner 
requirements. Would effectively 
phase out use of new surface 
impoundments.

Must install composite liners. No 
Land Disposal Restrictions 

Landfills built before rule is 
finalized

No liner requirements, but require 
groundwater monitoring

No liner requirements, but require 
groundwater monitoring

Landfills built after rule is 
finalized

Liner requirements and 
groundwater monitoring

Liner requirements and 
groundwater monitoring

Requirements for Closure and 
post-closure care

Yes; monitored by States and EPA Yes; self-implementing

Recent action on coal combustion products
(cont.)

• Would allow the ash to be reused for beneficial purposes such 
as road fill and construction 

• “EPA is seeking public comment on how to frame the 
continued exemption of beneficial uses from regulation and is 
focusing in particular on whether that exemption should
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focusing in particular on whether that exemption should 
exclude certain non-contained applications where 
contaminants in coal ash could pose risks to human health.” 
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Concluding thoughts . . .

• Cradle-to-grave approach has moved beyond wastes
• Tension between disposal and recycling continues to give 

regulators headaches
• Tension exists under both Subtitle C (hazardous waste) and 

subtitle D (nonhazardous waste)
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subtitle D (nonhazardous waste)
• Focus will be on exposure to hazardous constituents
• Convergence of waste regulations and sustainability concepts
• Much more to come in the next few years

Thanks!

Eric E. Boyd 
Seyfarth Shaw LLP 

131 S. Dearborn Street, Suite
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131 S. Dearborn Street, Suite 
2400 

Chicago, Illinois 60603 
312-460-5903 (Direct) 
708-574-2619 (Cell) 
eboyd@seyfarth.com
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Update and What’s Next

• Intersection of NFR and RCRA
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• Imminent and substantial endangerment
• Spent material
• Who is liable
• Coal Combustion Residue
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Intersection of NFR and RCRA
• Snellback Properties v. Aetna Development

– Owner of one parcel sues adjacent property owner 
regarding contamination under RCRA
Adjacent property owner has NFR says it protects him

3

– Adjacent property owner has NFR, says it protects him 
against environmental lawsuits

– Court disagrees: 
• NFR not a release under federal law
• NFR on one parcel not meaningful with respect to 

contamination on another parcel
• NFR not determinative of “imminent and substantial”
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Imminent and Substantial Endangerment
• Low threshold
• Kentucky Oil v. W.E.L., Inc.

– Transporter returns rejected load and leaves load and its own 
tanker on the generator’s property

– Generator sues under their contract, transporter sues under RCRA 

4

, p
to force generator to dispose of material and clean tanker

– Court grants preliminary injunction to require cleanup
• Generator responsible for its own waste
• Storage of waste in tanker created imminent and substantial 

endangerment
• Ultimate allocation of cost to be resolved in generator’s contract 

claim

McGuireWoods LLP – Land Use & Environmental

Spent Material
• Spent material

– Has been used and as a result of contamination can no 
longer be used for original purpose

– Solid waste is used in a manner constituting disposal or 
d i d li d l d
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used in products applied to land

• Howmet v. EPA
– Manufacturer uses potassium hydroxide (KOH) as a 

cleanser. When no longer useful it was either:
• Sent to be incorporated into fertilizer or
• Sent for disposal as a hazardous waste

McGuireWoods LLP – Land Use & Environmental

Spent Material

– EPA fines Howmet $309K, EAB affirms
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– Court agrees:
• Key issue is whether material is no longer suitable for the 

original or intended use
• Howmet knew it was hazardous waste because they disposed 

of it when fertilizer company did not want it



6/14/2010

3

McGuireWoods LLP – Land Use & Environmental

Who’s Liable

• US v. Reis

7

– Company president is individually liable in criminal 
prosecution against him and his company if:

• he had knowledge of the illegal acts
• participated in day to day management and
• had the power to prevent or remedy the violation 

– That he acted in his corporate capacity is not relevant to 
his own liability

McGuireWoods LLP – Land Use & Environmental

Who’s Liable
• Hinds Investments, L.P v. Team Enterprises, Inc.

– Dry cleaner manufacturing company not liable for contamination 
under RCRA (or CERCLA) just because it sold a machine to an 
end user

f h ib d
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– Manufacturer was not a generator that contributed to treatment or 
disposal of waste

– Generation requires “affirmative action” with respect to the waste
– Manufacturer’s instructions directed wastewater to be discharged 

to sewer

McGuireWoods LLP – Land Use & Environmental

What’s Up Next
• Coal Combustion Residue

– Rule proposed May 4, not yet published
– Three part proposal
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Three part proposal
• CCR applied in specific beneficial uses, exempt from solid 

waste definition
• CCR handled as a “Special Waste” under Subtitle C, subject to 

selected requirements
• CCR handled as a solid waste under Subtitle D, subject to new 

requirements
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Coal Combustion Residue
• EPA’s Problem with CCR

– High Volume
– Relatively low toxicity
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– Substantial beneficial use
– Substantial application in less beneficial uses
– Front in “war on coal”
– Cannot diminish without fuel switching

McGuireWoods LLP – Land Use & Environmental

Coal Combustion Residue

• EPA Approach
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– Strongly encourage specified beneficial uses
• Identify approved uses
• Provide for some innovation
• Discourage use as unconsolidated fill

McGuireWoods LLP – Land Use & Environmental

Coal Combustion Residue
• EPA Approach 

– Put choice between Subtitle C and Subtitle D out for public 
comment

– Subtitle C
• Not hazardous, just special

12

, j p
• New landfill requirements
• Encourage impoundment closure
• Apply other requirements

– Interim status
– Permits
– Groundwater monitoring, reporting
– Closure/post-closure
– Financial assurance
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Coal Combustion Residue
• Subtitle D Approach

– Landfill, groundwater monitoring requirements
– Reporting

No permits but:
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– No permits, but:
• All site data on a dedicated website
• Expect citizen/state scrutiny, enforcement

– May apply to past large scale fill operations

McGuireWoods LLP – Land Use & Environmental

Coal Combustion Residue

• Result?
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– Who knows?

• Benefits
– Creative thinking in RCRA
– Learned from “outside the box” air approaches

McGuireWoods LLP – Land Use & Environmental

QUESTIONS?
DAVID L. RIESER

MCGUIREWOODS LLP
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77 WEST WACKER DRIVE
CHICAGO, IL 60601

312-849-8249
drieser@mcguirewoods.com
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THE END
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